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May 3, 2021  
 
 
 
VIA EMAIL: clerk.plumcommittee@lacity.org 
 
Planning and Land Use Management Committee  
Los Angeles City Council 
c/o City Clerk, Room 395  
200 North Spring Street  
Los Angeles, CA 90012 
 

Re: Response of Applicant on the Categorical Exemptions for files DIR-2019-5388- 
 DB-1A and DIR-2019-7067-TOC-1A and in response to Appeals filed regarding  

Approval of CEQA # ENV-2019-5389-CE  
 

Dear Chair Harris-Dawson and Honorable Councilmembers: 

We represent 5806 Lexington, LLC and 5817 Lexington, LLC (“Applicant”), owners of 
the properties located at 5817-5823 West Lexington Avenue (“Lexington I”) and 5806-5812 
West Lexington Avenue (“Lexington II”) (collectively the “Properties”) in the above-referenced 
land use applications (referenced herein collectively as the “Project” or “Projects”) approved by 
the City of Los Angeles’ Planning Director on February 13, 2020 (Lexington I) and July 23, 
2020 (Lexington II) (collectively the “Decisions”). The administrative record regards the two 
buildings on the same street processed together as one project under the California 
Environmental Quality Act (“CEQA”) and in this regard, the Planning Commission has denied 
appeals both planning and zoning appeals as well as appeals to the categorical exemptions from 
CEQA granted to the Properties in the above-referenced CEQA case through determination 
letters dated April 28, 2020, and September 22, 2020 (collectively “CEQA Decisions”). 

 
I. PROPERTIES AND PRIOR APPROVALS 

The Properties encompass four (4), rectangular interior lots totaling 30,000 square feet on 
Lexington Avenue. The 5806 and 5812 Lexington are each improved with single-family 
dwellings; both of which are proposed to be demolished. 

 
The Project meets density, height, setbacks, parking, and open-space requirements. The 

City's Planning and Engineering Divisions have vetted the Project. The design and landscaping 
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have been reviewed to ensure the Project meets the City's design guidelines. The Project has 
been conditioned to ensure affordable units comply with all relevant regulations, that parking is 
consistent with the City's Municipal Code, and that open space and any rooftop or podium 
landscaping meet City requirements. 

 
The City examined multiple areas of potential environmental impacts, including, 

potential traffic, noise, air quality, and water quality. The City determined that there is no 
substantial evidence that the Project or the requested incentives, will have an adverse impact on 
public health and safety or the physical environment, scenic highways, hazardous waste sites, or 
on any historical resource, nor will the project have any cumulative impacts, or present any 
unusual circumstances.  (Director’s Determination (Feb. 13, 2020) p. 1 and Director’s 
Determination (July 23, 2020), p. 1.) 

 
On April 28, 2020 (Lexington I) and September 22, 2020 (Lexington II), the designee of 

the City's Planning Director under the Director's Determination approved (with relevant findings) 
the Project exempt from the CEQA under the categorical exemption for urban infill development 
(Director's Determinations, p. 1 and 14 Cal. Code Regs. § 15332) and found no exceptions to the 
exemption applied.  (Director's Determinations, p. 1 and 14 Cal. Code Regs. § 15300.2.) 

 
The Planning and Land Use Management Committee denied the appeals that had been 

filed by Project opponents to the decisions and sustained the Planning Commissions’ prior 
determinations through a letter signed by Alexander Truong, on behalf of Vincent Bertoni, City 
Planning Director on December 7, 2020 (“December Director Letter”).  In the December 
Director Letter, the Director confirms the CEQA exemptions of both Lexington I and Lexington 
II under CEQA Guidelines § 15332. (December Director Letter, p. 1.)  The December Director 
Letter also confirmed that the Project, collectively will have no cumulative environmental 
impacts (page 2) and that, contrary to the appellants’ arguments that the Project collectively 
contains 94 units, the Project actually contains only a 21-unit apartment building (Lexington I) 
and a 17-unit apartment building (Lexington II) (page 2).  The Director also verifies that: “All 
units are designed with one entrance and not in such a way that would allow them to be easily 
divided into or used as separate units.”  (December Director Letter, p. 2.)  (Emphasis added). 
 
II. CITY’S REVISED POLICY ON DENSITY BONUS CEQA REVIEW 

On January 25, 2021, the City Planning Department issued a memorandum clarifying a 
change to its interpretation and application of its Density Bonus Ordinance requiring all projects 
that require only on-menu density bonus incentives “processed ministerially through the 
Department of City Planning (Planning), thereby rendering these requests exempt from analysis 
under [CEQA].” (Memorandum re “On-Menu Density Bonus Ministerial Process” from Vincent 
Bertoni, Dir. Planning, Dept. of City Planning, City of Los Angeles (Jan. 25, 2021) p. 1 
(“Density Bonus Memorandum”.)  Per the Density Bonus Memorandum, all projects requesting 
solely on-menu density bonus incentives without other entitlements “will not trigger analysis 
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under CEQA” and this ministerial treatment applies equally to projects “that are currently in the 
review process.”  (Ibid.)   

 
In addition to the infill CEQA exemption cited by the City in the Director’s 

Determination, under the Density Bonus Memorandum, the Lexington I portion of the Project, as 
it seeks only on-menu density bonus incentives, and no other entitlements, must be treated 
ministerially by the City and will be exempt from CEQA, thus the appeal of CEQA compliance 
for Lexington I is now moot. 

 
Notwithstanding the above, we will address the appellants’ allegations relative to both 

Lexington I and Lexington II.   
 

III. RESPONSE TO APPELLANTS’ ARGUMENTS RECENTLY SUBMITTED  

As the City has already provided responses to the appeals filed against the Projects 
through December 7, 2020, through the Director’s letter upholding the CEQA exemptions and 
Project approvals, our responses will be to comments posted by appellants after that date.  Two 
public comments appear in the City’s records on Projects, both from attorney Noel Weiss, and in 
neither instance does Mr. Weiss provide the name of the client or clients whom he is 
representing.1  One of Mr. Weiss’ missives is a 28-page letter dated February 24, 2021 (“Weiss 
Letter”) and the other is a 2-page email dated March 15, 2021 (“Weiss Email”).   

A. The Lexington apartments are not “guest rooms.”  
 

Chief among Mr. Weiss’ concerns are his mistaken beliefs that Lexington I and 
Lexington II will combine to create not the 21-unit and 17-unit apartments that have been 
proposed by the applicant and approved by the City, but rather 82 and 95 (respectively) “guest 
rooms” in “residential hotels.”  (See e.g., Weiss Letter, p. 2.)  Mr. Weiss punctuates his argument 
by repeating the terms “guest room” and “hotel” a total of 213 times across the 30 pages of his 
Letter and Email.  However, Mr. Weiss cannot wish something into being simply through 
repetition.  The City has seen the Lexington apartments for what they truly are and has spoken 
directly to this end on more than one occasion:   

 
• “Concerning the issue with Flexible Units, the projects are for a 21-unit and 17-unit 

apartment building, respectively. All units are designed with one entrance and not in such 
a way that would allow them to be easily divided into or used as separate units.”  
(December Director Letter, p. 2.) 
 

                                                
1 We assume that Mr. Weiss is representing Concerned Neighbors of Lexington Avenue given that he filed a lawsuit 
on their behalf against the Projects on January 11, 2021.   
2 The quoted material mistakenly references “Exhibit C” when the correct reference is to “Exhibit D” which are the 
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• Regarding Lexington I:2  “The project design includes a residential lobby and parking at 
the ground level with residential dwelling units located at levels two through five. As 
shown within Exhibit C, the unit entrances are all oriented towards the center of the 
building. Levels three through five include unit entrances via a hallway that overlooks the 
open to sky courtyard on the second level. Much of the perimeter of the units are open to 
above/below with the exception of the one entrance proposed for each unit. Concerning 
the second level, planter boxes are located along the majority of the perimeter of each 
unit as part of the open space programming. The project as designed, does not propose 
multiple hallway entrances that would allow it to be easily divided into separate units or 
guest rooms. (Dept. of City Planning Recommendation Report, Case No. DIR-2019-
5388-DB-1A, ENV-2019-5389-CE (Apr. 23, 2020) p. A-5 (referring to the site plans) 
(emphasis added).) 
 

• Regarding Lexington II:  “The project design includes a residential lobby and parking at 
the ground level with residential dwelling units located at levels two through five. As 
shown within Exhibit C, the unit entrances are all oriented towards the center of the 
building. Levels three through five include unit entrances via a hallway that overlooks the 
open-to-sky courtyard on the second level. Much of the interior perimeter of the units are 
open to above/below with the exception of the one entrance proposed for each unit. The 
project as designed, does not propose multiple hallway entrances that would allow it to be 
easily divided into separate units or guest rooms.  In the event the Los Angeles 
Department of Building and Safety determines that such units are in fact Flexible Units, 
such increase in the number of dwelling units would not be permitted.  (Dept. of City 
Planning Recommendation Report, Case No. DIR- 2019-7067-TOC-1A, ENV-2019-
5389-CE (Sept. 17, 2020) p. A-4 (referring to the site plans) (emphasis added).)  

 
Included with this letter are highlighted exhibits showing the plans that were included with 

the Planning Recommendation Reports quoted above.  On the Project plans, the entrances to the 
apartments are shown in green and it is clear that only one entrance/exit is available per dwelling 
unit, and as such, the apartments are not “guest rooms” and the buildings are not “residential 
hotels” as argued by Mr. Weiss.  (See architectural plans attached to this letter.) 
 

What Mr. Weiss would have the City do is to rewrite civil rights laws relative to housing.  He 
quotes repeatedly from a single case ruling related to rent control laws, which, we point out has a 
distinct definition for “dwelling unit” different than general housing law.  Mr. Weiss through his 
repeated quotation of the City Municipal Code of the definitions of “dwelling unit,” “family,” 
“apartment,” and “apartment hotel” appears to imply that the City should circumvent California 
law prohibiting discrimination in the provision of housing based upon marital status and familial 
status.  (Cal. Civil Code § 51; Cal. Govt. Code §§ 12926(m)-(p), 12927(e).)  Should Mr. Weiss 
wish to reduce the protections of Californians’ basic civil rights, his choice of venue is misplaced 

                                                
2 The quoted material mistakenly references “Exhibit C” when the correct reference is to “Exhibit D” which are the 
Project plans.   
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and he should seek out the Legislature in Sacramento rather than the City of Los Angeles 
Planning Department.   
 

B. The Project is not in violation of the Subdivision Map Act. 
 

On page 23 of his Letter, Mr. Weiss claims that the lots involved in the Project are being 
de facto merged in violation of the Subdivision Map Act.  Merger will occur when two lots are 
acquired and through recordation by the Los Angeles County Assessor.  For example, 5817-5823 
Lexington were originally Los Angeles Assessor’s parcel numbers 5534-019-010/11 on 12/29/17 
the Assessor merged the two parcels as one and they are now a single parcel:  5534-019-030.  
Similarly, 5806 and 5812 Lexington were acquired by the applicant on 3/19/2019, while the are 
currently listed as parcels 5534-018-016/7 these two parcels will be merged together as a single 
parcel within the next 6 months. 

C. The balance of Mr. Weiss’ legal arguments is irrelevant considering the 
Lexington Project is not made up of “guest rooms” nor is it a “hotel.” 

 
CEQA Exemption Is Appropriate: When you consider that the Project is not a “hotel” 

containing “guest rooms” then Mr. Weiss’ argument on pages 1-20 of his Letter as to why the 
Project is undeserving of a CEQA exemption is without merit.  With a combined 38 dwelling 
units for Lexington I and Lexington II (inclusive of the affordable units) on 4 interior lots, the 
Project is consistent with the R3 zoning, the general plan, community plan, and, as has been 
repeatedly found by the Planning Commission, is entitled to a CEQA exemption as an infill 
project under CEQA Guidelines Section 15332.  (See, Decisions, CEQA Decisions, and 
Director’s Determination Letter.) 

 
Project Does Not Exceed Density Allowances: Again, based upon an incorrect premise 

that the Project contains guest rooms, Mr. Weiss contends that the Project’s density exceeds the 
maximum zoning.  (Weiss Letter, p. 22.)  However, as has been found by the City, based upon 
the more accurate dwelling unit count for the Project, both the Lexington I and Lexington II 
buildings are within the allowable density for their R3 zoning, including consideration of the 
affordable units.  As was aptly stated by the Planning Director in the Director’s Determination 
Letter (p.2):  

 
• Regarding Lexington I: “Concerning the project at 5817-5823 West Lexington 

Avenue, the subject site is 15,000 square feet. Based on the minimum lot area per 
dwelling unit of 800 square feet, the project’s base density is calculated to be 19 
units. By setting aside 2 units for Very Low Income Households, the project is 
entitled to at least a 25% density bonus, or 24 units. The project proposes a total 
of 21 units. Therefore the project complies with the R3 Zone and Affordable 
Housing Incentives - Density Bonus provisions.” 
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• Regarding Lexington II: “Concerning the project at 5806-5812 West Lexington 
Avenue, the R3 zone limits density to one unit per 800 square feet of lot area. 
With a lot area of 15,000 square feet, the project would be limited to 19 units. 
However, as the property is located within the Hollywood Redevelopment Plan or 
HRP, the property is limited to the density limitations of the HRP which is 40 
units per gross acre. Therefore, based on a lot area of .41 acres, the project is 
limited to 17 units.” 

 
Site Plan Review Is Not Required:  Because the Project (either Lexington I or Lexington 

II individually or collectively) has less than 50 dwelling units and has no guest rooms (contrary 
to Mr. Weiss’ claims otherwise), the Project need not undergo site plan review under the Los 
Angeles Municipal Code Section 16.05(C)(1)(b).  (See Weiss Letter, pp. 21-22.)   

 
Traffic Study is Not Required and Parking is Appropriate:  Regarding Mr. Weiss’ claims 

that a traffic study is warranted, (Weiss Letter, pp. 24-26) Mr. Weiss is, yet again, selective in 
deciding what he chooses to cite as legal authority.  He is correct insofar as a traffic study is 
required by the City’s Department of Transportation when a threshold of 250 average daily trips 
is generated by a project.  (Los Angeles Dept. of Transportation, Transportation Assessment 
Guidelines (July 2020) § 1.3. (“LADOT Guidelines”).)  However, Mr. Weiss not only bases his 
incorrect conclusions that the Project requires a traffic study on the false assumption that the 
Project contains “guest rooms,” which as discussed above, has been accepted as incorrect by the 
City’s Planning Department on numerous occasions.  (Weiss Letter, p. 24.)  Mr. Weiss also uses 
as a multiplier the individual person occupying each guest room using a table from an 
unidentified source which leads him to an over-inflated traffic count.  (Weiss Letter, p. 25.)  
Using the proper multipliers mandated by the City’s Department of Transportation from the ITE 
Trip Generation Manual, 10th Edition (LADOT Guidelines §3.3.4), which bases its trip counts on 
dwelling units, not individuals, you arrive at a more appropriate average daily trip count for the 
Project (combined Lexington I and Lexington II) of 206.72 average daily trips which are below 
the 250 trips needed to trigger a traffic study.3 

 
In the same way that Mr. Weiss’ traffic study argument fails, his argument regarding the 

alleged under-parked nature of the Project also fails, based on the fact that the Project is not 
made up of guest rooms.  The City’s parking requirements are based upon dwelling units with 
allowances made for affordable housing units.  (Los Angeles Mun. Code § 12.21-A.)  The fact 
that Mr. Weiss does not appear happy with the way that the City implements its parking 
requirements for multi-family housing projects is not a matter to be dealt with administratively 
related to the Project, but rather legislatively with the City Council through a proposed 
modification of the municipal code.  The fact is simple, however, that the Project is appropriately 
parked for the number of dwelling units it contains as has been stated definitively in the 
Decisions and the CEQA Decisions.  (See also, (Dept. of City Planning Recommendation 

                                                
3 Utilizing the ITE Trip Generation Manual 10th Edition average daily trips for multi-family mid-rise residential 
housing of 5.44 per dwelling unit multiplied by the combined 38 dwelling units for the Project.  
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Report, Case No. DIR-2019-5388-DB-1A, ENV-2019-5389-CE (Apr. 23, 2020) p. A-1, A-2; 
Dept. of City Planning Recommendation Report, Case No. DIR- 2019-7067-TOC-1A, ENV-
2019-5389-CE (Sept. 17, 2020) P. A-2, A-3. 

 
Project is consistent with the Community Plan:  Finally, based on his delusion of the 

Project being a hotel filled with guest rooms, Mr. Weiss insists that it is inconsistent with the 
Hollywood Community Plan.  (Weiss Letter, pp. 26-27.)  This is simply Mr. Weiss restating his 
tired argument so-oft repeated in his letter regarding the Project being an alleged “hotel” and the 
fact that he is incorrect, yet again, does not make his unsupported statements regarding the 
Community Plan correct.   

D. Other developments referenced in the Weiss Email are immaterial to the 
Lexington Project at issue. 

 
In his Email, Mr. Weiss references other developments that he claims are also “guest 

room” “hotels” that are either recently completed or in process on Lexington Avenue.  Whether 
or not Mr. Weiss is making the same erroneous arguments regarding the status of these projects 
having “guest rooms” and being “hotels” as he has made regarding Lexington I and Lexington II 
we do not know, but we can assume that Mr. Weiss is predisposed to assume that other projects 
are using this model that he abhors.  Regardless, his statement that one of these other projects 
had an impact on the determination to do a traffic study for the Lexington Project is mistaken—
see the discussion below regarding the Lexington project generating less than the required 
number of trips necessary to trigger such a study. 
 

Concerning his other claims about these projects, Mr. Weiss’ claims are mere 
speculation, argument and opinion.  Claims that a project violates CEQA must be grounded in  
Substantial evidence and shall include facts, reasonable assumptions predicated upon facts, and 
expert opinion supported by facts. (Cal. Pub. Res. Code 21083; CEQA Guidelines Section 
15384). 

E. Weiss’ Email opinions belong elsewhere.  
 

Mr. Weiss includes in his Email a diatribe that amounts to the rantings of a disgruntled 
individual regarding the General Plan of the City and the proper placement of single-family 
versus multi-family housing within that General Plan and just how affordable housing should 
play into that placement.  Mr. Weiss’ opinions are not legal arguments and are improperly placed 
before the City regarding the administrative matters relative to the Project.  Should Mr. Weiss 
seek to revise the General Plan, as it seems he does, then those efforts by their nature involve 
more than the will of one individual—they involve many public meetings, charrettes, stakeholder 
groups, etc. that take place over time.  Mr. Weiss cannot and should not be allowed to exert his 
will over General Planning matters through an administrative decision regarding a single Project. 
Los Angeles is a City, which derives its Police Power from the State of California.  Amendments 
to General Plans must be approved by resolution of an elected body (Cal. Gov. Code 65350-
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65362).  Moreover the United States is a Republic. States derive their police power under the 
10th Amendment to the United States Constitution; we have no place for Monocrats. 
 

And for Mr. Weiss to insinuate that the public has had no say in the matters that have 
surrounded the City’s decisions related to the Lexington I and Lexington II buildings are 
incredulous.  The Project has been pending before the City for well over a year and has had 
numerous opportunities for public comment and the City has received public comment from 
several individuals and groups beyond Mr. Weiss. 

 
IV. SUMMARY OF THE RESPONSE TO THE APPEAL 

As stated previously, the Project is consistent with General Plan/Community Plan 
policies, zoning regulations, State Density Law, and CEQA.  The approval of the Project is 
protected by the provisions of the Housing Accountability Act (Cal. Govt. Code § 65589.5) 
which prohibits the City from denying approval of the Project unless it were to make findings 
that the Project would have specific adverse impacts on public health or safety and there were no 
feasible means of mitigating such impacts to the physical environment.  The City did not and 
cannot make such given the Project's overall consistency with the applicable plans, policies, and 
laws and the fact that it falls squarely within an exemption to CEQA. 

 
The Applicant is proud to support affordable housing and provide on-site affordable 

housing as part of the Project. 
 
The Project was properly approved and the Appellants’ statements do not support a 

different result.  Appellants fail to meet their burden to demonstrate a sufficient reason to 
overturn the decision of the Planning Director.  Accordingly, we respectfully request you deny 
the appeal and uphold the Decision of the Planning Director. 

 
Should you have any questions or comments regarding this letter, please feel free to 

contact me at (213) 629-5300. 
 
      Sincerely,  
 

Todd Elliott 
 
      Todd Elliott 
      of TRUMAN & ELLIOTT LLP 
 
Attachments (2) 
 
cc: Alexander Troung, Los Angeles City Planning  

clerk.plumcommittee@lacity.org 
 




















